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650 LOUGEN v CARPENTER. 

Supreme Court of Colorado. 

MAHALA LOUGEN v. B. PLATTE CARPENTER. 

By the statute of Colorado a mortgage is not assignable so as to cut out any 
defence of the mortgagor, and the fact that it was given as security for a nego- 
tiable note does not alter its character in that respect. 

The assignment of a negotiable note secured by mortgage carries the mortgage 
with it as an incident., but this is so only in equity, and if the assignee comes into 
equity to foreclose the mortgage he will be made to do equity in regard to any 
defence the mortgagor may have against the original mortgagee. 

A promissory note though secured by mortgage is still negotiable, and when a 
holder for value who took in good faith before maturity sues on the note at law 
he will be entitled to judgment for the full amount of the note ; but if he goes 
into equity to foreclose the mortgage the court will let in any defence that would 
have been good against the mortgagee himself. 

A. made a promissory note to B. and secured it by a mortgage, and also by a 
quantity of wheat delivered to B. to be sold and the proceeds applied in payment 
of the note. B. sold a portion of the wheat but did not apply the proceeds to A.'s 
credit, and subsequently assigned the note and mortgage to C. On a bill in equi- 
ty by C. to foreclose the mortgage, it was held that A. could recoup the value of 
the wheat sold by B. before the assignment. 

On appeal from the Jefferson District Court. 

This was a bill in chancery to foreclose a mortgage filed by the 
appellee as assignee of one Jacob B. Carpenter. The mort- 
gage was given to secure a negotiable note. The mortgage 
bore date March 5th 1867, and was payable to Jacob B. 
Carpenter or his heirs or assigns, and was by him assigned 
to the complainant on the 20th July 1867. The assignment 
was properly recorded on the 7th February 1868. 

The defendant in her answer denied all knowledge of the 
assignment, and averred that at the date of said mortgage, 
she, in addition to said mortgage security, delivered to the 
said Jacob B. Carpenter, as collateral, and further security 
for the payment of the said sum of money, specified in said 
note and mortgage, one hundred and three sacks of good 
merchantable wheat flour, then of the value of $1236, and 
seven thousand five hundred pounds of wheat, of the value 
of $450, which she alleged, said Carpenter agreed to sell 
and apply to the payment of the sum due him on said note 
and mortgage, or if not sold, to be returned on payment or 
tender of payment of said note and mortgage. She further 
charged, that said Carpenter sold said flour and wheat, and 
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appropriated the sum to his own use, and refused to account 
to her for the proceeds. 

The opinion of the court was delivered by 

Belford, J. — The principle involved in this case has never 
been before adjudicated on, in this territory, and in the states 
where it has received judicial notice, the decisions are in direct 
conflict. 

It is claimed by the appellee that the note secured by the 
mortgage is a negotiable note ; that it was negotiated before due, 
and that the assignee, being a bond fide purchaser of the note 
without note, took it and the mortgage freed, and discharged 
from all equities and defences that existed in favor of the mort- 
gagor and against the mortgagee. 

There is no evidence showing that B. Platte Carpenter had, 
before or at the time of the assignment of the note, any know- 
ledge of the wheat and flour given by Mahala Lougen as further 
security to Jacob B. Carpenter. 

It is contended by the appellant, that having taken security by 
way of mortgage, that security qualifies the rights of the mort- 
gagee, and those claiming under him ; and that when an action is 
brought to foreclose the mortgage, that instrument, together 
with the note secured thereby, passes into the category of obliga- 
tions to which defences and equities may attach and be made avail- 
able, into whosesoever hands they fall. We are free to admit that 
this question is surrounded with great difficulties, and deeply 
regret that no settled and uniform rule exists in this country on 
the subject. The Supreme Courts of Wisconsin, Michigan and 
Illinois, so far as we have been able to . discover, are the only 
courts that have passed upon the matter in controversy. In Illi- 
nois the rule is laid down as claimed by the appellant. They 
hold there, that although the note secured by the mortgage is 
negotiable, still it is open to whatever defences existed against 
the mortgagee. A different rule obtains in Wisconsin and Michi- 
gan. Amid this conflict of authorities, we feel at liberty to 
choose our course, and shall endeavor to follow that which in our 
judgment is sustained by the better reason. 

What relation does a mortgage sustain to a note secured 
by it? 

In one sense it is a mere incident to the debt. He who owns 
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the note, owns the mortgage. The assignee of the former is 
entitled to the benefits of the latter ; although the assignee did not 
know of its existence : Keyes v. Wood, 21 Vermont 331. 

But it must be borne in mind that these principles are the out- 
growth of equity and equity alone. At common law, choses in 
action were not assignable. For the convenience of commerce, 
by the statute of Anne, in England, certain choses in action were 
made assignable, so as to vest in the assignee the legal title, as 
promissory notes and bills of exchange. We have a statute to 
the like effect, which provides that any promissory note, bill, bond, 
or other instrument in writing, whereby one person promises to 
pay another any sum of money, or article of personal property 
or sum of money in personal property, shall be assignable by 
endorsement thereon. The mortgage, to foreclose which this bill 
was filed, was given to- secure the payment of a promissory note, 
which was assigned by the payee and mortgagee to the complain- 
ant. This was in equity, an assignment of the mortgage. The 
note was assignable by the statute, but the mortgage was not, nor 
was it assignable by the common law. The assignee of a mortgage 
has no remedy upon it by law, except it be treated as an absolute 
conveyance, and the mortgagee convey the premises by deed. 
The Revised Statutes of Colorado (sect. 22, page 377) provide 
that if default be made in the payment of any sum of money 
secured by mortgage on lands and tenements duly executed and 
recorded, it shall be lawful for the mortgagee, his executors or 
administrators, to sue out a writ of scire facias, &c. Here the 
remedy is specifically confined to the mortgagee, his executors 
and administrators. The assignee cannot proceed at law and sue 
out a scire facias ; to avail himself of his mortgage security, he 
is driven to the Court of Chancery. His remedy is purely equita- 
ble, and seeking equity he must be willing to do equity. He who 
buys that which is not assignable at law, relying upon a Court 
of Chancery to protect and enforce his rights, takes it subject to 
all infirmities to which it is liable in the hands of the assignor, 
and the reason is, that equity will not lend itself to deprive a 
party of a right which the law has secured him, if such right is 
intrinsically just of itself. 

" Mortgages," says Chief Justice Caton, in Olds v. Cum- 
mings, 31 Illinois 192, "are not commercial paper. It is not 
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convenient to pass them from hand to hand, performing the real 
offices of money in commercial transactions, as notes, bills, and 
the like. When one takes an obligation secured by a mortgage, 
relying upon the mortgage as security, he must do it deliberately, 
and take time to inquire if any reason exists why it should not 
be enforced ; while he may take the real promise to pay the 
money as commercial paper and depend upon the personal securi- 
ty of the parties to it. It may be said to be a distinguishing 
characteristic of commercial paper, that it relies upon personal 
security, and is based upon personal credit. It is a part of the 
credit system which is said to be the life of commerce, which 
requires commercial instruments to pass rapidly from hand to 
hand. Mortgage securities are too cumbersome to answer these 
ends. The note itself, though secured by a mortgage, is still 
commercial paper, and when the remedy is sought upon that, all 
the rights incident to commercial paper will be enforced in the 
courts of law. But when the remedy is enforced through the 
medium of the mortgage ; when that is the foundation of the suit, 
and the note is merely used as an incident to ascertain the amount 
due on the mortgage, then the courts of equity to which resort is 
had, must pause and look deeper into the transaction, and see 
if there be any equitable reason why it should not be enforced. 
He who holds a note, and also a mortgage, holds in fact two 
instruments for the security of the debt : first the note with its 
personal security, which is commercial paper and as such may be 
enforced in the courts of law, with all the rights incident to such 
paper ; and the other, the mortgage, with security on land, which 
may be enforced in the courts of equity and is subject to the 
equities existing between the parties. The right of an assignee 
to set at defiance a defence which could be made against the 
assignor, is an arbitrary statutory right created for the conve- 
nience of commerce alone, and must rely upon the statute for its 
support, and is not fostered and encouraged by courts of equity." 
This doctrine, so clearly enunciated by Ch. J. Caton, is reas- 
serted and enforced by C. J. Walker, in the case of Walker v. 
Dement, 42 111. 273. In delivering the opinion in this latter 
case he says : " that while the purchaser of a note, before maturity 
without notice, will be protected against all defences to the note, 
still, if it is secured by mortgage or other collateral security, the 
assignment will not cut off prior equities against the mortgage or 
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collateral fund, although they might be secret and latent. There 
are many cases in which assignees have been protected against 
latent equities of third persons, whose rights and even names do 
not appear upon the face of the mortgage. And the reason is, 
that it is the duty of the purchaser to inquire of the mortgagor 
if there be any reason why it should not be paid ; but he should 
not be required to inquire of the whole world, to see if some one 
has not a latent equity, which might be interfered with, by 
his purchase of the mortgage, as for instance a cestui que 
trust." 

In the case of Merry v. Sylbum, 2 Johnson Ch. 441, Chancel- 
lor Kent said : " It is a general and well settled principle, that 
the assignee of a chose in action takes it subject to the same equi- 
ties it was subject to in the hands of the assignor. But this rule 
is generally understood to mean the equity residing in the original 
obligor, and not an equity residing in some third person against 
the assignor." 

In Westfall v. Innes, 23 Barbour 10, the court said : " Does 
the plaintiff, being a bond fide purchaser and assignee of the bond 
and mortgage, stand in any better condition than the person 
from whom he derived his title ? It is a well settled principle 
that the assignee of a chose in action takes it subject to all 
equities which existed against it in the hands of the assignor." 

The same rule is laid down in Pennsylvania in Mott v. Clark, 
9 Penn. St. R; 399, and in Pryor v. Wood, 31 Penn. St. R. 
142. 

It may be objected to these decisions that the mortgage in each 
of the cases was given to secure a bond, and that the bond having 
no commercial character, the party taking an assignment would 
as a matter of course take the mortgage burdened with infirmities 
which the statute prescribes shall not apply to negotiable notes, 
transferred before due. These cases are made to rest on another 
and different ground, namely : that the proceeding was on the 
mortgage itself, and there being no express statutory provision 
authorizing the assignment of the mortgage. But it may be 
urged that the mortgage is accessory to the note ; that it is 
attached to it; and being so attached it is and must remain 
inseparable. This is true so long as both instruments remain in 
the hands of the mortgagee. But when he assigns the note, there 
is in law a separation. The assignee can take his note into a 



LOUGEN v. CARPENTER. 655 

court of law and recover a judgment upon it, but he cannot take 
the mortgage there; he cannot claim the benefits of it there. 
He is confined simply to his remedy on the note. Whatever 
judgment he recovers is purely a personal one. He will not be 
heard to say that the maker of the note pledged a spe- 
cial fund out of which the debt must be satisfied. The court 
could reply and with reason, whatever your rights may be in 
equity, one thing is certain : there is no law authorizing your 
assignor to transfer to you the mortgage. It does not follow 
you into this court. 

How is it when he brings his action on the mortgage in a court 
of equity ? There the mortgage is the foundation of the suit, 
and the remedy sought is the foreclosure of the equity of redemp- 
tion. The note is used to compute the amount ; it has no other 
office to perform. The mortgage in one sense, and in an import- 
ant one too, has a character of its own. If one holds a note 
against which the Statute of Limitations has run, and also a 
mortgage or pledge of real or personal property to secure it, he 
cannot sue on the note, but he can take and hold possession of 
the property and sell it, if it be personal property, with proper 
precautions, and if real property he can have a bill in equity to 
foreclose his mortgage, and if his lien fails to pay the whole of his 
debt he loses the remainder, because he can have no action upon 
it although he may have proper process founded upon the debt 
and security to establish his lien and make it available in the 
payment of his debt. A mortgage may be enforced so long as it 
is available, although the debt secured by it, is barred by the 
Statute of Limitations : Parsons on Contracts, vol. ii. 379 ; 20 
Mo. 482; Angell on Limitations, pages 77 and 78. This is 
sufficient to show that it has a character of its own. But it may 
be urged that if this had been an action at law on the note itself, 
that the assignee could not have been chargeable with equities or 
defences which might have existed against the same in the hands 
of the assignor or original payee, and of which the complainant 
was ignorant at the time of assignment, and that it being com- 
mercial paper, he could have obtained judgment for the full 
amount expressed in the note, and on execution this same land 
described in the mortgage might have been levied on and sold to 
satisfy the same. Admitting this to be true, yet in that case the 
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purchaser of the land under the sale would hold it subject to the 
mortgagor's right of redemption : Thornton v. Pegg, 24 Mo. 247. 

There is a reason why in an action on the note he would be 
entitled to recover the full amount, namely : a court of law can- 
not take cognisance of equities that in a court of chancery would 
not only be recognised, but rigorously enforced. The books are 
full of cases where a judgment has been rendered in a law court 
against a defendant one day, and the same judgment enjoined by 
a court of chancery the next. It is true that the principles 
governing and controlling a court of chancery are as fixed and 
certain as are those which control a court of law, and one of those 
principles is, that he who invokes its equitable cowers must be 
ready to do equity. 

But this discussion has already been protracted to a sufficient 
length. What was the equity of the mortgagor in this case? 
What relation did Jacob B. Carpenter sustain to the wheat and flour 
received by him as security in addition to the mortgage, and how 
far is the complainant affected thereby. We think it was a 
pledge. The contract of pledge is a bailment or delivery of goods 
and chattels by one man to another to be holden as a security for 
the payment of a debt or the performance of an engagement and 
upon the express or implied understanding that the thing depo- 
sited is to be restored to the owner as soon as the debt is dis- 
charged or the engagement has been fulfilled. The contract is to 
be distinguished from the contract of hypothecation, by the trans- 
fer of the possession or the delivery of the thing intended to be 
charged to the creditor ; and from the contract of mortgage by 
the absence of a transfer of the ownership or right of property 
therein in the pawnee during the continuance of the trust. If 
the thing intended to be burthened with the debt or charge remains 
in the possession and under the disposition of the owner there is 
no pledge. By a pledge, therefore, of the goods and chattels the 
right of possession is altered, but not the right of property. 

Were the wheat and flour in the possession and under the con- 
trol of Jacob B. Carpenter ? He had the receipt of the warehouse- 
men for it. Mahala Lougen could not have conveyed the same to 
any one, freed and discharged from his lien upon it. Miller & 
Williams, the warehousemen, were liable to him on their receipt, 
for the amount expressed in it. If any one had carried away and 
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converted the wheat to his own use, Carpenter could have main- 
tained an action for it, and the production of the receipt in evi- 
dence would have been proof of his title. Part of this wheat and 
flour, while in the possession and under the control of Jacob B. 
Carpenter, and before the assignment of the note, was sold, and 
the money paid to Miller & Williams his depositaries. He recog- 
nised them as his agents by accepting their receipt. And the 
money paid to them for the wheat and flour sold, was equally 
under his control, and could have been collected by him. If he 
failed to apply this money to the payment of the note and mort- 
gage, and allowed it to remain in their hands until it was dissi- 
pated and squandered, he must suffer the loss; not Mahala 
Lougen, who had no right to the possession of it. And if, in an 
action by Jacob B. Carpenter, Mahala Lougen would have been 
entitled to recoup the amount of money paid to Miller & Williams 
for the wheat pledged, under the rule we have announced in this 
opinion, his assignee stands in no better position, and this money 
so paid must operate as a satisfaction pro tanto of the note and 
mortgage. 

For the failure of the court below to allow credit on the mort- 
gage for the wheat sold prior to the assignment of the note, this 
case must be reversed and remanded. It is accordingly reversed 
with costs, for further proceedings in accordance with this 
opinion. 

Hallett, C. J., dissenting. — The nature of a mortgage and 
its relations to the indebtedness it is intended to secure, are 
pretty well understood at this day and do not demand much dis- 
cussion. In Martin v. Mowlin, 2 Burr. 978, Lord Mansfield 
said : " A mortgage is a charge upon the land, and whatever will 
give the money will carry the estate in the land along with it to 
every purpose. The estate in the land is the same thing as the 
money due upon it." 

So also Kent, C. J., in Jackson v. Willard, 4 Johns. 43 : 
" Until foreclosure, or at least until possession taken, the mort- 
gage remains in the light of a chose in action. It is but an 
incident to the debt, and in reason and propriety, it cannot, and 
ought not to be, detached from its principal. The mortgage 
interest, as distinct from the debt, is not a fit subject of assign- 
ment. It has no determinate value. If it should be assigned, 
Vol. XIX.— 42 
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the assignee must hold the interest at the will and disposal of the 
creditor who holds the bond. 'Accessorium non ducit zed sequi- 
tur principaU.' " 

To the same effect are all the authorities, and no one can now 
be found to question the doctrine, that a mortgage is a mere 
incident to the indebtedness it is intended to secure, inseparable 
from it and incapable of existence without it. It is a truism 
of the law, that a mortgage is a security for indebtedness, accom- 
panying the latter through all hands, and ultimately sharing 
the same fate. This rule, which identifies the security with 
the indebtedness, in my opinion, requires that the remedy upon 
the security shall be co-extensive with that on the debt. When 
this is denied the mortgage is divested of its character as 
a security to the extent of such denial. By the mortgage con- 
tract a lien is given upon property for the payment of certain 
indebtedness, and if the indebtedness be withdrawn from the lien, 
or if the existence of the lien be denied for causes dehors the 
mortgage, that instrument is divested of its essential quality in 
the face of its express provisions. That is no security for in- 
debtedness which will not come up to the point of contributing 
to its payment, and a mortgage intrinsically good, which falls 
short of the measure of its principal, is a paradox unknown to the 
law. To illustrate, let us look for a moment at the present case. 

A negotiable note, secured by mortgage, was endorsed to ap- 
pellee before maturity upon a valuable consideration. It does 
not appear that the pledged property was delivered to appellee, 
or that he had any knowledge of it ; so that no notice need be 
taken of that feature of the case. Neither law nor equity will 
deny to the appellee, as a bond fide holder for value, the full 
amount of the note, when that instrument is presented. But it 
is said that the action being to foreclose the mortgage, the 
amount of the note must be diminished by the sum received by 
the payee or his agents before the assignment to appellee. The 
mortgage is in itself valid and effectual, according to its legal 
character, as a security for the indebtedness evidenced by the 
note. The note is intrinsically good, and in the hands of the 
appellee constitutes a demand against the appellant for the 
amount expressed upon its face. Each instrument is perfect 
in itself; the one as a demand against appellant, other as 
security for that demand, and yet when united, and a remedy to 
enforce the lien is sought, the security of the mortgage is denied 
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as to a portion of that demand. In other words, the mortgage 
has ceased to be security as to part of the indebtedness evi- 
denced by the note, its express provisions to the contrary not- 
withstanding. It appears to me that the mortgage having been 
made as a security for the payment of the note, it ought to stand 
as a security for the whole note, extinguishable only upon pay- 
ment of the whole amount recoverable upon it. Any other view 
is opposed to the rule which unites the mortgage to the indebted- 
ness inseparably, and gives to them a common existence. In 
this connection I will ask attention to the language of the Su- 
preme Court of Wisconsin upon this subject: — 

" The doctrine that an assignee can enforce the mortgage for no 
more than is justly and actually due between the mortgagor and 
the mortgagee had its origin at a time when the practice of giving 
mortgages as collateral security for the payment of negotiable 
paper was wholly unknown, and was made to rest upon the ground 
that such would be the rule adopted in a suit at law, upon the 
covenant or bond to which the mortgage was collateral ; and the 
assignee should stand no better in equity than at law. The rea- 
son of the rule being, that because in a suit at law for the use of 
the assignee upon the bond or covenant, to collect the debt, a 
recovery cannot be had for a greater sum than is actually due 
from the mortgagor to the mortgagee, therefore no more shall 
be recovered in equity in an action to foreclose the mortgage ; or 
that the parties as to rights and remedies shall stand upon the 
same footing in both courts : it follows as a logical conclusion, 
that when the nature of the instrument evidencing the debt and 
the circumstances of the transfer are such that in a suit at law 
upon it against the mortgagor, the assignee can enforce its pay- 
ment regardless of any equities existing between the mortgagor 
and mortgagee, he should have the same rights and remedy in 
equity. The reason of the rule ceasing in the case of negotiable 
securities, transferred before maturity and without notice, the 
rule also ceases. The debt is the principal thing, the mortgage 
the incident. The transfer of the debt carries with it the mort- 
gage. It is the debt which gives character to the mortgage, and 
fixes the rights atid remedies of the parties under it, and not the 
mortgage which determines the nature of the debt:" Croft v. 
Bunster, 9 Wis. 509. See also Button v. Ives, 5 Mich. 519 ; 
Reeves v. Scully, Walker's Ch. 248. 
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Another consideration of great weight ought not to pass unno- 
ticed. It is conceded that the appellee may recover in an action 
at law upon this note, that portion of his demand which is denied to 
him in this proceeding. It was said by Hosmer, C. J., in Clark 
v. Beach, 6 Conn. 159, " The equitable doctrine, concerning 
the rights of mortgagor and mortgagee, has gradually been 
naturalized in the common-law code; and by the adoption of 
principles long established in chancery, and tenaciously adhered 
to, the suitors are not driven from one bar by increased litigation 
and expense to obtain infallible relief at another." 

The policy of the law, here defined, has not, I think, been 
heeded in this case. The appellant is protected from the 
payment of a portion of the appellee's demand to which she must 
hereafter respond in a court of law ; while the appellee is driven 
from this bar by increased litigation and expense to obtain infalli- 
ble relief at another. 

The case of Olds v. Cummings, 31 111. 188, is the authority 
upon which the decision of this court is based, and that case is 
grounded upon the assumption that a foreclosure suit is brought 
upon a mortgage only. The court in that case say : " The note 
itself, though secured by a mortgage, is still commercial paper, 
and when the remedy is sought upon that, all the rights incident 
to commercial paper, will be enforced in the courts of law. But 
when the remedy is sought, through the medium of the mortgage, 
when that is the foundation of the suit, and the note is merely 
used as an incident to ascertain the amount due upon the mort- 
gage, then the courts of equity, to which resort is had, must 
pause and look deeper into the transaction, and 6ee if there be 
any equitable reason why it should not be enforced." 

Upon this, I am of opinion, that a foreclosure is founded upon 
the indebtedness, as well as the mortgage. A court of equity 
will not, and in the nature of things cannot permit a mortgagee to 
recover unless he is the holder of the indebtedness, secured by 
the mortgage : 1 Hilliard on Mortgages, Chap 2, s. 5. 

Whether the proceedings be at law or in equity, the indebted- 
ness is the principal thing, for both remedies are designed to 
enforce payment of the money. I concede that the remedy at 
law is upon the note alone, but it is equally plain that the suit in 
equity is founded upon the note and mortgage, and that each is 
essential to the right of recovery. The indebtedness is the 
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encumbrance, and the mortgage is the means by which the 
encumbrance is attached to the estate. If either be removed 
there is nothing remaining upon which the court can act. In a 
proceeding to foreclose a mortgage, it is the duty of the court to 
ascertain the amount of the indebtedness as well as to enforce 
the lien upon the mortgaged property for its payment, and while 
the mortgage will show the lien, it is rarely evidence of the 
indebtedness. Sometimes a covenant for the payment of the 
money is inserted in the mortgage, but usually a bond, note, or 
other separate instrument is executed for the purpose of showing 
the amount of the indebtedness. When the indebtedness is evi- 
denced by a separate instrument, a court of equity is as much 
bound to give effect to that instrument as to the mortgage. 

In this case the note is evidence of the amount of the in- 
debtedness, just as the mortgage is evidence of a lien upon certain 
property for the payment of that indebtedness ; and the court is 
bound to give effect to the first as well as the second. The note 
is the legal and unquestionable evidence of the indebtedness, as 
the mortgage is evidence of the lien ; and each, according to its 
office, determines the rights of the parties. It is impossible to 
say that there is anything due upon the mortgage disconnected 
from the note, for the reason that the note alone determines the 
amount of the indebtedness. 

The Supreme Court of Illinois say that the note is " merely 
used as an incident to ascertain the amount due upon the mort- 
gage." But it is plain that no such use was made of the note in 
that case. The note called for the amount expressed upon its 
face, but the court refused to recognise the demand. The mort- 
gage referred to the note as the standard of indebtedness, but 
the court rejected the note in violation of the express language 
of the mortgage. And this was done for the avowed purpose 
of protecting the mortgagor from making payment to the inno- 
cent holder of negotiable paper. I am not able to perceive that 
the former occupies a higher position in a court of equity than 
the latter, or that there is any reason for setting aside the rules 
of law applicable to commercial paper in cases of this kind. 

The opinion of that court, as well as that announced by this 
court, is open to other criticism ; but I think that I have shown 
that the ruling of the District Court was correct, and that the 
decree of that court should be affirmed. 



